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MATTER OF: Magnavox Advanced Products and Systems 
Company 

OIGEST: 

1. 

2. 

3 .  

4 .  

Protest by sole offeror that its proposal 
was improperly found to be technically 
unacceptable is not rendered academic by 
agency's resolicitation for requirement 
with relaxed specifications, where only 
reason for resolicitation is that no one 
in industry, including protester, could 
meet specifications of initial 
solicitation. 

Agency technical evaluation that concluded 
that protester's proposal was technically 
unacceptable is reasonable where protest- 
er's proposal did not meet some require- 
ments and needed substantial clarification 
in other areas. Even though protester's 
proposal was not grossly deficient, deci- 
sion to reject proposal without discus- 
sions was reasonable because protester was 
sole offeror and competition would not be 
enhanced by resolving doubt in favor of 
conducting discussions with protester. On 
the contrary, competition is enhanced by 
strict application of rules of technical 
acceptability. 

Fact that some individual evaluators' 
ratings did not agree with final ratings 
is not sufficient to discredit evaluation 
because evaluators' ratings were only 
initial input into final evaluation, and 
individual evaluators did not have access 
to entire proposal in making judgments. 

Fact that individual evaluators stated 
that protester's proposal did not evidence 
understanding of an area in which its 
technical approach was rated susceptible 
of being made acceptable is not neces- 
sarily an inconsistency. A rating of 
"susceptible" evidences a deficiency and 
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evaluators may well have thought that the 
deficiency in technical approach was 
caused by a lack of full understanding of 
the requirements. 

Magnavox Advanced Products and Systems Company 
(Magnavox) protests the Army's determination that its offer 
in response to request for proposals (RFP) D A A B O ~ - ~ ~ - R - J ~ O ~  
was technically unacceptable. 

we find that the Army's determination was reasonable 
and deny the protest. 

Bac kqround 

The RFP was issued by the Army Communications 
Electronics Command, Fort Monmouth, New Jersey. The Air 
Force will be using the equipment and wrote the specifica- 
tions. The Army is procuring the equipment because it has 
responsibility for procuring all ground satellite termi- 
nals. The solicitation requested offers for a quantity of 
antijam control modulator/demodulators (modems), ancillary 
equipment and technical data for use in the NATO Air Base 
Satellite (NABS) communications program. The NABS program 
is to provide the United States and NATO with a secure 
wartime communications network in Europe. The NABS network 
consists of a NATO satellite supporting approximately 100 
transportable network terminals, each of which is capable of 
supporting traffic connections to any of the other terminals 
in the network. These traffic links are to support a 
mixture of low rate data, voice, and teletype traffic by use 
of a modem in each terminal. The solicitation required the 
modems to interoperate with OM-55 modems, which Magnavox 
provides to the Navy. 

The Army solicited 20 sources, but received only one 
proposal--Magnavox' s. The Army conducted a technical evalu- 
ation of Magnavox's proposal and found it to be technically 
unacceptable. No discussions were conducted. The reasons 
were provided to Magnavox in a letter dated April 17, 1984. 
Magnavox protested the determination of technical unaccept- 
ability to the Army and requested a debriefing. The Army 
denied the protest and debriefed Magnavox on May 30. 
According to Magnavox, at the debriefing, the Army did not 
discuss some of the deficiencies stated in the April 17 
letter and added several new deficiencies. Magnavox then 
protested to GAO, requesting that GAO overturn the determi- 
nation of technical unacceptability and recommend that the 
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Army enter into technical discussions with Magnavox or, 
alternatively, that GAO award proposal preparation costs to 
Magnavox. 

In December 1984, while the record in the protest was 
still being developed, the Army issued a new solicitation 
for the NABS modems with apparently relaxed specifications. 
On December 17, 1984, Magnavox filed suit in the United 
States Claims Court (Docket No. 667-84C) to enjoin the Army 
from continuing with the new solicitation until the issue of 
the acceptability of its proposal had been resolved. The 
court has requested GAO to provide it with an advisory 
opinion. 

Academic Nature of Protest 

AS a preliminary matter, we must address the question 
of whether Magnavox's protest under the first solicitation 
was rendered academic by the Army's issuance of a second 
solicitation for the same requirement. Generally, a protest 
under a solicitation is rendered academic if the solicita- 
tion is properly canceled because, even if the protest is 
sustained, there is no possible corrective action. See 
e.g. Jackson Marine Companies, 8-212882, 8-212882.2, 
Apr. 10, 1984, 84-1 C.P .D.  Ii 402. While t h e  Army never 
officially canceled the initial solicitation, the rejection 
of the sole offeror and the resolicitation may be seen as a 
de facto cancellation. 

- 

- 
When a protested solicitation is canceled, the relevant 

issue is the propriety of the reason for cancellation, not 
the initially protested action. When GAO learned that the 
Army intended to resolicit for the requirement, it asked the 
Army whether the new solicitation had different technical 
requirements and whether an award under the initial solici- 
tation would still satisfy its needs. The Army's response 
was that an award under the initial solicitation would 
satisfy its needs if the equipment met the specifications, 
and that the new solicitation had somewhat different techni- 
cal requirements because no member of industry could meet 
the requirements of the initial solicitation. Since the 
reason for the new solicitation was essentially Magnavox's 
alleged technical unacceptability, that is the core issue 
that still must be resolved, even if the question is now 
viewed as the propriety of the Army's de facto cancellation 
of the initial solicitation. Consequently, Magnavox's 
protest is not academic. 
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Evaluation of Magnavox's Proposal 

The solicitation provided that award would be made to 
the responsible offeror who submits the lowest priced, 
technically acceptable proposal. A proposal would be deemed 
technically acceptable only if all factors and subfactors on 
which the technical proposal was evaluated were rated 
acceptable. The factors and subfactors listed were: 

1. Technical Approach 

a. 

b. 

C. 

d. 

e. 

f. 

g. 

h. 

System performance 
(5 elements were listed) 

Effectiveness of design for: 
( 8  elements) 

Test 
( 3  elements) 

Software development support 
( 3  elements) 

Manufacturing 
(2 elements) 

Demonstrate overall understanding of 

History of past performance on 

statement of work requirements 

contract of comparable complexity 

Work breakdown structure 

2 .  Support 

a. Logistics 
( 4  elements) 

Each factor, subfactor and element was to be evaluated 
against the following evaluation criteria: 

1. understanding of Requirements 

2. Soundness of Technical Approach 

3 .  Past Performance and Related Experience 
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4. Comprehens iveness ,  C l a r i t y ,  Adequacy 
o f  P r e s e n t a t i o n  and j u s t i f i c a t i o n  of 
Approach. 

The t e c h n i c a l  e v a l u a t i o n  was pe r fo rmed  by A i r  Force and 
Army p e r s o n n e l .  Magnavox's p r o p o s a l  was r a t e d  u n a c c e p t a b l e  
on t h e  t e c h n i c a l  a p p r o a c h  f a c t o r .  W i t h i n  t h a t  f a c t o r ,  t h e  
s y s t e m  p e r f o r m a n c e  and e f f e c t i v e n e s s  o f  d e s i g n  s u b f a c t o r s  
were rated u n a c c e p t a b l e .  T h r e e  o ther  s u b f a c t o r s  were r a t e d  
s u s c e p t i b l e  o f  b e i n g  made acceptable,  and t h r e e  s u b f a c t o r s  
were acceptable .  T h e  f i v e  s u b f a c t o r s  rated u n a c c e p t a b l e  or 
s u s c e p t i b l e  c o n t a i n e d  19 e l e m e n t s ,  o f  which s e v e n  e l e m e n t s  
were r a t e d  u n a c c e p t a b l e  and n i n e  were rated s u s c e p t i b l e .  

The d e f i c i e n c i e s  u n d e r l y i n g  t h e  above  r a t i n g s  were set 
f o r t h  i n  t h e  A p r i l  1 7 ,  1984,  l e t t e r  t o  Magnavox and were 
expanded and c l a r i f i e d  a t  t h e  d e b r i e f i n g  o n  May 30. Approx- 
i m a t e l y  2 2  d e f i c i e n c i e s  were set  f o r t h  i n  t h e  l e t te r .  S i x  
a d d i t i o n a l  d e f i c i e n c i e s  were d i s c u s s e d  a t  t h e  d e b r i e f i n g .  
The Army s ta tes  t h a t  no o n e  u n a c c e p t a b l e  e l e m e n t  or def ic i -  
e n c y  s t a n d i n g  alone would have n e c e s s i t a t e d  a major r e v i s i o n  
t o  t h e  p r o p o s a l ,  b u t  t h a t  when a l l  u n a c c e p t a b l e  e l e m e n t s  o r  
d e f i c i e n c i e s  were viewed t o g e t h e r ,  a major p r o p o s a l  r e v i s i o n  
would have been  r e q u i r e d  t o  m a k e  t h e  p r o p o s a l  a c c e p t a b l e .  
The e v a l u a t i o n  boa rd  d e t e r m i n e d  t h a t  a p p r o x i m a t e l y  50 
p e r c e n t  o f  t h e  t w o  p r o p o s a l  vo lumes  c o n t a i n i n g  t h e  h e a r t  of 
t h e  t e c h n i c a l  d e s c r i p t i o n  would need to  b e  r e w r i t t e n  i n  
o r d e r  t o  s u f f i c i e n t l y  correct d e f i c i e n c i e s .  

Based o n  t h e  s o l i c i t a t i o n  r e q u i r e m e n t  t h a t  a l l  f a c t o r s  
and s u b f a c t o r s  b e  r a t e d  a c c e p t a b l e  and on t h e  c u m u l a t i v e  
e f f e c t  o f  t h e  d e f i c i e n c i e s ,  t h e  Army d e t e r m i n e d  t h a t  
Magnavox's p r o p o s a l  was t e c h n i c a l l y  u n a c c e p t a b l e .  

Magnavox's Arguments  

Magnavox c o n t e n d s  t h a t  i t s  p r o p o s a l  was a t  l e a s t  
s u s c e p t i b l e  o f  b e i n g  made a c c e p t a b l e  w i t h  o n l y  minor  r e v i -  
s i o n s  a n d ,  t h e r e f o r e ,  t h a t  t h e  Army had a l e g a l  d u t y  to  con- 
d u c t  d i s c u s s i o n s  w i t h  Magnavox and to  p e r m i t  i t  t o  r e v i s e  
i t s  p r o p o s a l  i n  r e s p o n s e  t o  t h o s e  d i s c u s s i o n s .  I n  i t s  l e g a l  
a rgumen t ,  Magnavox c i t e s  10  U.S.C. S 2 3 0 4 ( g )  ( 1 9 8 2 1 ,  Defense  
A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  S S  3-805.1 and 3-805.2, 
r e p r i n t e d  i n  32 C.F.R. p t s .  1-39 ( 1 9 8 3 1 ,  s e v e r a l  GAO d e c i -  
s i o n s  and a C l a i m s  C o u r t  d e c i s i o n  i n  s u p p o r t  o f  i t s  
argument .  

. 
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E s s e n t i a l l y ,  t h e  s t a t u t e  a>d DAR p r o v i s i o n s  r e q u i r e  
c o n t r a c t i n g  a g e n c i e s  to c o n d u c t  d i s c u s s i o n s  w i t h  a l l  o f fe r -  
o r s  i n  a c o m p e t i t i v e  r a n g e .  DAR Oi 3-805.2 p r o v i d e s  t h a t  a l l  
p r o p o s a l s  which  have  a r e a s o n a b l e  c h a n c e  of b e i n g  s e l e c t e d  
f o r  award s h a l l  be i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e ,  and 
t h a t  d o u b t  c o n c e r n i n g  t h e  i n c l u s i o n  of proposal s h o u l d  be 
r e s o l v e d  i n  f a v o r  o f  i n c l u d i n g  it .  

Magnavox r e c o g n i z e s  t h a t  G A O ' s  role i n  r e v i e w i n g  agency  
t e c h n i c a l  e v a l u a t i o n s  is  l i m i t e d  to  w h e t h e r  t h e  agency  
e v a l u a t i o n  had a reasonable basis.  - S e e  e.g.  C o h e r e n t  Laser 
s y s t e m s ,  8-204701, J u n e  2 ,  1982 ,  82-1 C.P.D. 1 517. 
However, Magnavox p o i n t s  o u t  t h a t  GAO h a s  s t a t e d  t h a t  a 
p r o p o s a l  s h o u l d  be  i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e  u n l e s s  
i t  is  so t e c h n i c a l l y  i n f e r i o r  t h a t  d i s c u s s i o n s  would be 
m e a n i n g l e s s ,  E a s t e r n  Mar ine ,  I n c . ,  B-213945, Mar. 23, 1984,  
84-1 C.P.D.  11 343,  o r  u n l e s s  d e f i c i e n c i e s  a re  so material  
t h a t  major r e v i s i o n s  would be r e q u i r e d  t o  m a k e  t h e  p r o p o s a l  
a c c e p t a b l e .  T e x a s  Medical I n s t r u m e n t s ,  Aug. 1 0 ,  1982,  82-2 
C.P.D.  N 122. Accord ing  to  Magnavox, GAO h a s  d e f i n e d  major 
r e v i s i o n  a s  t a n t a m o u n t  t o  t h e  s u b m i s s i o n  o f  a new p r o p o s a l .  
Spec t rum L e a s i n g  C o r p o r a t i o n ,  B-205781, Apr. 26,  1982,  82-1 
C.P.D. 11 383. 

I n i t i a l l y ,  Magnavox a g r e e d  w i t h  t h e  r u l e  t h a t  t h e  
gove rnmen t  need n o t  c o n d u c t  d i s c u s s i o n s  w i t h  a n  o f f e r o r  
whose  p r o p o s a l  c o n t a i n s  so many d e f i c i e n c i e s  s u s c e p t i b l e  to  
c o r r e c t i o n  t h a t  t h e  agency  i s  p r e v e n t e d  f r o m  making an  
i n t e l l i g e n t  e v a l u a t i o n .  R a d i a t i o n  S y s t e m s ,  I n c . ,  B-211732, 
O c t .  11, 1983 ,  83-2 C.P.D. ll 434. However, i n  i t s  comments 
on t h e  a g e n c y  r e p o r t ,  Maqnavox c o n t e n d s  t h a t  t h e  C l a i m s  
C o u r t  i n  Isometrics,  I n c .  V .  u n i t e d  S t a t e s ,  F. Supp. 
- , 5 C 1 .  C t .  420 ( 1 9 8 4 ) ,  d e c l i n e d  t o  fol low t h e  r u l e  when 
i t  s t a t e d :  

"The C o u r t  r e j ec t s  t h i s  c u m u l a t i v e  e f f e c t  
t h e o r y ,  a t  l ea s t  u n d e r  these f a c t s ,  and  
i n s t e a d  c h o o s e s  to r e v i e w  t h e  d e f i c i e n c i e s  
i n d i v i d u a l l y  c o n s i d e r i n g  o n l y  those i t  con- 
s i d e r e d  major." p. 425 

Maqnavox c o n t e n d s  t h a t  t h e  Isometrics case is  f a c t u a l l y  
s imi la r  to  t h i s  p r o t e s t  i n  t h a t  t h e  agency  h a s  changed  i t s  
p o s i t i o n  on  s e v e r a l  d e f i c i e n c i e s  and o t h e r  d e f i c i e n c i e s  have 
p roven  to  be co r rec t ab le  w i t h  minor  changes .  Magnavox a l s o  
p o i n t s  o u t  t h a t  t h e  Army h a s  a d m i t t e d  t h a t  n o n e  o f  t h e  
d e f i c i e n c i e s  a lone wou ld  r e n d e r  t h e  p r o p o s a l  u n a c c e p t a b l e .  

. 
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Magnavox a r g u e s  t h a t  t h e  Army e v a l u a t o r s  mis sed  or 
m i s u n d e r s t o o d  p o r t i o n s  o f  i ts  p r o p o s a l  t h a t  c l e a r l y  
r e sponded  to  a l l e g e d  d e f i c i e n c i e s .  Also, Magnavox c o n t e n d s  
t h a t ,  i n  c e r t a i n s  areas,  i t  was p e n a l i z e d  s o l e l y  f o r  pro- 
p o s i n g  a n  a l t e r n a t i v e  d e s i g n  a p p r o a c h ,  e v e n  though  t h e  
s o l i c i t a t i o n  p e r m i t t e d  a l t e r n a t i v e  approaches. I n  t h e  same 
v e i n ,  Magnavox p o i n t s  o u t  t h a t  t h e  d e l i v e r y  t i m e  and cos t  
p r o v i s i o n s  o f  t h e  s o l i c i t a t i o n  mandated a t e c h n i c a l  a p p r o a c h  
t h a t  used  i ts  OM-55 modem a s  a d e s i g n  b a s e l i n e  and t h a t  
min imized  r e d e s i g n .  Y e t  i t  c o n t e n d s  t h a t  i t  w a s  h a r s h l y  
p e n a l i z e d  when d e s i g n  l i m i t a t i o n s  o f  t h e  OM-55 l e d  t o  m i n o r  
d e f i c i e n c i e s .  

F i n a l l y ,  Magnavox claims t h a t  i n c o n s i s t e n c i e s  i n  t h e  
e v a l u a t i o n  i t s e l f  and i n  t h e  Army's r e p o r t i n g  and c h a r a c t e r -  
i z a t i o n  o f  a l l e g e d  d e f i c i e n c i e s  d i m i n i s h  t h e  c r e d i b i l i t y  of 
t h e  Army p o s i t i o n .  I n  s u p p o r t  o f  i ts a rgumen t ,  Magnavox 
p o i n t s  to t h e  i n d i v i d u a l  r a t i n g s  o f  i ts  proposal by A i r  
Force e v a l u a t o r s .  Magnavox was n o t  rated u n a c c e p t a b l e  by 
t h o s e  e v a l u a t o r s  o n  t h e  same fac tors ,  s u b f a c t o r s ,  and 
e l e m e n t s  t h a t  were c i t e d  by t h e  Army a s  d e f i c i e n c i e s .  A l s o ,  
e v e n  though  those e v a l u a t o r s  s t a t e d  t h a t  Magnavox d i d  n o t  
u n d e r s t a n d  a r e q u i r e m e n t ,  t h e y  r a t ed  i t s  t e c h n i c a l  a p p r o a c h  
s u s c e p t i b l e  o f  b e i n g  made acceptable.  Magnavox t h i n k s  t h a t  
s u c h  a p o s i t i o n  is l o g i c a l l y  i n c o n s i s t e n t .  

F u r t h e r ,  Magnavox c o n t e n d s  t h a t  some d e f i c i e n c i e s  c i ted  
i n  t h e  A p r i l  1 7  l e t t e r  were changed  or dropped  a t  t h e  
d e b r i e f i n g ,  and new d e f i c i e n c i e s  were s u d d e n l y  d i s c o v e r e d .  
Magnavox a l so  a r g u e s  t h a t ,  i n  t h e  Army's d e f e n s e  o f  t h e  pro-  
t e s t ,  i t  h a s  c o n t i n u e d  t o  mod i fy  d e f i c i e n c i e s  t o  s u i t  i ts 
own p u r p o s e s .  

I n  a d d i t i o n  to  t h e  above  a rguments ,  Magnavox h a s  
p r o v i d e d  a d e t a i l e d  f a c t u a l  r e s p o n s e  t o  e a c h  o f  t h e  claimed 
d e f i c i e n c i e s .  G e n e r a l l y ,  t h a t  r e s p o n s e  p u r p o r t s  to  show 
t h a t  Magnavox's p r o p o s a l  is f u l l y  c o m p l i a n t  i n  1 6  o f  t h e  
a l l e g e d l y  d e f i c i e n t  areas,  t h a t  a t  worst i t  n e e d s  o n l y  minor  
c l a r i f i c a t i o n  i n  f o u r  o t h e r  a l l e g e d l y  d e f i c i e n t  areas ,  and 
t h a t  i n  t h e  o t h e r  s e v e n  areas,  w h i l e  i t  d o e s  n o t  meet t h e  
s t r i c t  l e t te r  o f  t h e  s p e c i f i c a t i o n s ,  i t  can be  e a s i l y  made 
c o m p l i a n t .  

The d e t a i l e d  f a c t u a l  a n a l y s i s  c o n s i s t s  o f  p r o p r i e t a r y  
mater ia l .  Cof i sequen t ly ,  i t  w i l l  n o t  be  d i s c u s s e d  i n  t h e  
body of t h i s  d e c i s i o n ,  b u t  w i l l  be c o n s i d e r e d  i n  a n  append ix  
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t h a t  w i l l  b e  p r o v i d e d  o n l y  t o  t h e  c o u r t ,  t h e  Army, and 
Maqnavox. The same t r e a t m e n t  w i l l  be  g i v e n  t o  t h e  Army's 
r e b u t t a l  o f  t h a t  material  a n d  o f  our  d i s c u s s i o n  o f  t h e  
merits o f  t h o s e  a n a l y s e s .  

Army's R e b u t t a l  

G e n e r a l l y ,  t h e  Army c o n t e n d s  t h a t  t h e  t e c h n i c a l  
e v a l u a t i o n  was pe r fo rmed  i n  a c c o r d a n c e  w i t h  t h e  c r i t e r i a  set 
f o r t h  i n  t h e  s o l i c i t a t i o n ,  and t h a t  Magnavox's p r o p o s a l  was 
c a r e f u l l y  and f a i r l y  e v a l u a t e d .  

The Army c i t e s  Decilog, B-198614, S e p t .  3 ,  1980,  80-2 
C.P.D. 1 1 6 9 ,  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  f a c t  t h a t  a pro-  
tester d i s a g r e e s  w i t h  t h e  a g e n c y ' s  t e c h n i c a l  e v a l u a t i o n  d o e s  
n o t  r e n d e r  i t  u n r e a s o n a b l e .  A l s o ,  t h e  Army c i t e s  t h e  s t a n d -  
a rd  t h a t  f o r  a n  e v a l u a t i o n  t o  be d e t e r m i n e d  u n r e a s o n a b l e ,  it 
m u s t  c l e a r l y  a p p e a r  f rom t h e  record t h a t  t h e r e  is no 
r a t i o n a l  b a s i s  f o r  t h e  a g e n c y ' s  d e t e r m i n a t i o n .  J o a n e l l  
Laborator ies ,  I n c . ,  56 Comp. Gen. 291 (19771 ,  77-1 C.P.D. 
(1 51. T h e  Army asserts t h a t  t h e  p r o t e s t e r  h a s  t h e  bu rden  o f  
a f f i r m a t i v e l y  p r o v i n g  i ts  case. C.L. Sys t ems ,  I n c . ,  
8-197123, J u n e  30 ,  1980,  80-1 C.P.D. 1 448. The Army also 
r e l i e s  o n  R a d i a t i o n  S y s t e m s ,  I n c . ,  B-211732, s u p r a ,  f o r  t h e  
p r o p o s i t i o n  t h a t  a p r o p o s a l  may be found u n a c c e p t a b l e  i f  i t  
c o n t a i n s  a number o f  d e f i c i e n c i e s  which  s t a n d i n g  a l o n e  would 
n o t  be s u f f i c i e n t  t o  r e n d e r  t h e  p r o p o s a l  unacceptable. 

Conce rn ing  t h e  a l l e g e d  i n c o n s i s t e n c i e s  w i t h i n  t h e  A i r  
Force e v a l u a t i o n  and be tween t h e  A i r  Force e v a l u a t i o n  and 
t h e  Army's l ist  of d e f i c i e n c i e s ,  t h e  Army claims t h a t  t h e  
d o c u m e n t s  r e l i ed  on by  Magnavox a re  m e r e l y  i n p u t  i n t o  t h e  
f i n a l  A i r  Force e v a l u a t i o n  and a r e  n o t  s i g n i f i c a n t  by them- 
s e l v e s .  T h e  Army s t a t e s  t h a t  i n d i v i d u a l  e v a l u a t o r s  were 
g i v e n  o n l y  p o r t i o n s  o f  a p r o p o s a l  s e c t i o n  and t h a t  w h i l e  
t h a t  p o r t i o n  a l o n e  m i g h t  a p p e a r  to  comply w i t h  t h e  s o l i c i t a -  
t i o n  r e q u i r e m e n t s ,  when i t  is read i n  c o n j u n c t i o n  w i t h  
r e l a t ed  p r o p o s a l  s e c t i o n s ,  i t  may be found to  be unaccep t -  
ab le .  The Army a s se r t s  t h a t  t h e  f i n a l  A i r  Force e v a l u a t i o n  
was i n  a g r e e m e n t  w i t h  t h e  Army e v a l u a t i o n .  

The Army a l s o  p r o v i d e d  a d e t a i l e d  f a c t u a l  a n a l y s i s  o f  
t h e  a l l e g e d l y  d e f i c i e n t  areas o f  Magnavox's p r o p o s a l  b u t ,  a s  
s t a t e d  a b o v e ,  t h a t  w i l l  be d i s c u s s e d  i n  t h e  p r o p r i e t a r y  
a p p e n d i x  t o  t h i s  d e c i s i o n .  
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A number of t h e  cases c i t e d  by b o t h  Magnavox and t h e  
Army i n v o l v e d  s t a n d a r d s  c o n c e r n i n g  when a p r o p o s a l  is to  be  
i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e  f o r  d i s c u s s i o n s .  However, 
C o m p e t i t i v e  r a n g e  s e l e c t i o n  c o n t e m p l a t e s  a s e l e c t i o n  from 
more t h a n  o n e  o f f e r o r .  The  i s s u e  i n  t h i s  case is s i m p l y  
d o e s  t h e  Army's d e t e r m i n a t i o n  t h a t  Magnavox's p r o p o s a l  was 
t e c h n i c a l l y  u n a c c e p t a b l e  have a r e a s o n a b l e  bas i s?  To t h e  
e x t e n t  t h a t  s t a n d a r d s  i n  t h e  c i t e d  cases are c o n c e r n e d  w i t h  
t h e  q u e s t i o n  o f  a n  o f f e r o r ' s  t e c h n i c a l  a c c e p t a b i l i t y ,  t h e  
s t a n d a r d s  a r e  a p p l i c a b l e  here. However, t o  t h e  e x t e n t  t h a t  
t h e  s t a n d a r d s  are d e s i g n e d  p r i m a r i l y  t o  i n c l u d e  o f f e r o r s  i n  
t h e  c o m p e t i t i v e  r a n g e  i n  o r d e r  t o  enhance  c o m p e t i t i o n  o r  to  
a v o i d  d i s p a r a t e  t r e a t m e n t  o f  o f f e r o r s ,  t h e y  are i n a p p l i c -  
ab le .  For example ,  t h e  s t a n d a r d  t h a t  a p r o p o s a l  s h o u l d  be 
i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e  u n l e s s  i t  is so t e c h n i -  
c a l l y  i n f e r i o r  a s  t o  r e n d e r  d i s c u s s i o n s  m e a n i n g l e s s  is n o t  
a p p l i c a b l e .  I n  t h a t  r e g a r d ,  E a s t e r n  Mar ine ,  I n c . ,  B-213945, 
s u p r a ,  a t  343,  s t a t e s :  

" I n  v i e w  o f  t h e  r e g u l a t o r y  p r e f e r e n c e  fo r  
m a x i m u m  c o m p e t i t i o n ,  a p r o p o s a l  mus t  be 
i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e  u n l e s s  t h e  
p r o p o s a l  is so t e c h n i c a l l y  i n f e r i o r  . . . 
t h a t  a n y  d i s c u s s i o n  would be mean ing le s s . "  

The d e c i s i o n  imp l i e s  t h a t  e v e n  a t e c h n i c a l l y  u n a c c e p t a b l e  
p r o p o s a l  s h o u l d  be i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e ,  even  
t h o u g h  i t  may b e  r e j e c t e d  l a t e r  f o r  f a i l u r e  to  become 
a c c e p t a b l e .  

A d d i t i o n a l l y ,  t h e  s t a n d a r d  t h a t  any  d o u b t  s h o u l d  be 
r e s o l v e d  i n  f a v o r  o f  i n c l u d i n g  a p r o p o s a l  i n  t h e  c o m p e t i t i v e  
r a n g e  is  i n a p p l i c a b l e  here, a s  i t s  p u r p o s e  is to  enhance  
c o m p e t i t i o n  and e n s u r e  equal t r e a t m e n t  o f  a l l  o f f e r o r s .  

T h e  r u l e  i n  R a d i a t i o n  Sys t ems ,  I n c . ,  8-211732, s u p r a ,  
t h a t  a p r o p o s a l  may be r e j e c t e d  w i t h o u t  d i s c u s s i o n s  d u e  t o  
t h e  a g g r e g a t e  number o f  d e f i c i e n c i e s  t h a t  a l o n e  would n o t  be 
s u f f i c i e n t  to  r e n d e r  t h e  p r o p o s a l  u n a c c e p t a b l e  i s  a p p l i c a b l e  
a s  i t  d e a l s  p r i m a r i l y  w i t h  t e c h n i c a l  u n a c c e p t a b i l i t y .  As 
d i s c u s s e d  a b o v e ,  Magnavox asserts t h a t  t h e  C l a i m s  C o u r t  
r e p u d i a t e d  t h a t  r u l e  i n  Isometrics, I n c . ,  s u p r a .  
g r e e .  r J n l i k e  t h i s  case,  i n  Isometrics, o n e - t h i r d  o f  t h e  
a l l e g e d  d e f i c i e n c i e s  were s t i p u l a t e d  by t h e  p a r t i e s  a s  hav- 
i n g  no  s u b s t a n t i v e  b a s i s .  Most i m p o r t a n t l y ,  t h e  d e c i s i o n  
r e a l l y  t u r n e d  on t h e  c o u r t ' s  f i n d i n g  t h a t  t h e  p l a i n t i f f  had 

W e  d i sa -  
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b e e n  t r e a t e d  u n f a i r l y  i n  t h e  e v a l u a t i o n  when compared  t o  
a n o t h e r  o f f e r o r .  The c o u r t  s t a t e d :  

" T h e r e  i s  s u f f i c i e n t  e v i d e n c e  t o  p e r s u a d e  
t h e  C o u r t  €or p u r p o s e s  o f  t h i s  m o t i o n  t h a t  
there  was d i s p a r a t e  o r  u n e q u a l  t r e a t m e n t  of 
s i m i l a r l y  s i t u a t e d  o f f e r o r s  j u s t i f y i n g  
p r e l i m i n a r y  i n j u n c t i v e  r e l i e f  i n  f a v o r  of 
p l  a i n  t i f f . " 
I n  a n y  e v e n t ,  o u r  basic  s t a n d a r d  i n  r e v i e w i n g  a 

c o n t r a c t i n g  a g e n c y ' s  t e c h n i c a l  e v a l u a t i o n  is t h a t  w e  w i l l  
n o t  p e r f o r m  a new t e c h n i c a l  e v a l u a t i o n  i n  o r d e r  to  
d e t e r m i n e  t h e  c o r r e c t n e s s  o f  t h e  a g e n c y  e v a l u a t i o n .  C o h e r e n t  
Laser S y s t e m s ,  I n c . ,  R-204701, s u p r a .  R a t h e r ,  w e  w i l l  
e x a m i n e  t h e  r e c o r d  to  d e t e r m i n e  i f  t h e  a g e n c y ' s  e v a l u a t i o n  
had a r e a s o n a b l e  b a s i s .  E s s e x  Electro E n g i n e e r s ;  A C L - F i l c o  
C o r p o r a t i o n ,  8 -211053 .2 ,  8 -211053.3 ,  J a n .  1 7 ,  1 9 8 4 ,  84-1 
C. P. D . 11 7 4 .  T h e  p r o t e s t e r  h a s  t h e  b u r d e n  o f  p r o v i n g  t h a t  
t h e  a g e n c y ' s  e v a l u a t i o n  is u n r e a s o n a b l e .  Potomac S c h e d u l i n g  
Company: Axxa C o r p o r a t i o n ,  B-213927, B-213927.2, Aug. 1 3 ,  
1 9 8 4 ,  8 4 - 2  C . P . D .  11 162 .  

o u r  r e v i e w  is ,  b y  n e c e s s i t y ,  e v e n  more l i m i t e d  i n  a 
case s u c h  a s  t h i s  one, w h e r e  t h e  e q u i p m e n t  b e i n g  p r o c u r e d  is 
h i g h l y  t e c h n i c a l  a n d  t h e  e x p e r t i s e  t o  r e s o l v e  s u c h  t e c h n i c a l  
a u e s t i o n s  i s  n o t  r e a d i l v  a v a i l a b l e  t o  o u r  O f f i c e .  C o h e r e n t  
taser S y s t e m s ,  I n c .  , B-504701, s u p r a .  
t h a t  t e c h n i c a l  e x D e r t i s e  i n  t h i s  area does n o t  e x i s t  o u t s i d e  

Magnavox r e c o g n i z e s  

a l i m i t e d  number b f  c o m p a n i e s  and  t h e  c o g n i z a n t  g o v e r n m e n t  
a g e n c i e s .  However,  Magnavox c h a r a c t e r i z e s  t h e  i s s u e  i n  t h i s  
case a s  n o t  r e q u i r i n g  a t e c h n i c a l  a n a l y s i s ,  b u t  r a t h e r  a s  
r e q u i r i n g  o n l y  t h e  a p p l i c a t i o n  of ru l e s  of c o n t r a c t  i n t e r -  
p r e t a t i o n ,  a n d  t h a t ,  t h e r e f o r e ,  w e  need  n o t  g r a n t  t h e  Army's 
v i e w  g r e a t  deference.  T h a t  i s ,  w e  need  o n l y  read t h e  RFP 
r e q u i r e m e n t  a n d  t h e n  e x a m i n e  Magnavox ' s  p r o p o s a l  to  see i f  
i t  c o m p l i e s .  W e  t h i n k ,  h o w e v e r ,  t h a t  t h e  p r o c e s s  i n v o l v e s  a 
c o n s i d e r a b l e  d e g r e e  o f  t e c h n i c a l  i n t e r p r e t a t i o n  o f  w h a t  is  
c o n t a i n e d  i n  t h e  p r o p o s a l ,  and  w e  m u s t  g r a n t  t h e  Army 's  v i e w  
g r e a t  d e f e r e n c e  . 

U s i n g  t h e s e  r e v i e w  s t a n d a r d s ,  w e  h a v e  examined  a l l  o f  
t h e  a l l e g e d  d e f i c i e n c i e s  i n  Magnavox ' s  proposal i n  t h e  area 
o f  T e c h n i c a l  A p p r o a c h  ( S y s t e m  P e r f o r m a n c e - s u b f a c t o r )  and 
s e v e r a l  d e f i c i e n c i e s  i n  o t h e r  areas .  A d e t a i l e d  a n a l y s i s  is 
p r o v i d e d  i n  t h e  p r o p r i e t a r y  a p p e n d i x  to  t h e  d e c i s i o n .  W e  
were a b l e  t o  c o n c l u d e  t h a t  t h e  Army had a r e a s o n a b l e  b a s i s  
f o r  f i n d i n g  Magnavox ' s  p r o p o s a l  d e f i c i e n t  i n  1 2  areas .  Two 
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of those areas involved requirements that Magnavox could not 
meet without substantial design and cost consequences. We 
think that this is sufficient to find the Army's technical 
evaluation to be reasonable. However, for the benefit of 
the court we also summarized the arguments in those areas in 
which we found that the Army's evaluation was not reason- 
able, and in those areas in which we were unable to resolve 
the technical issues and deferred to the Army's technical 
jugment. 

of the project, Magnavox's proposal does not appear grossly 
deficient. If there were other offerors in the competitive 
range and competition would be enhanced by including Magna- 
vox, we might have been inclined to recommend that Magnavox 
be included. However, since Magnavox was the sole offeror 
and clearly did not initially meet some requirements and 
since the Army is attempting to encourage competition by 
resoliciting with relaxed requirements, we think that the 
Army's decision to reject Magnavox's proposal without dis- 
cussions was reasonable. Other offerors might well have 
declined to offer on the first solicitation because they 
felt that they could not meet some of the requirements that - 

Magnavox did not meet. See e.g. Security Assistance Forces 
and Equipment Internationdl, Inc., 8-195196, B-195196.2, 
July 20, 1980,- System Development Corpora- - tion, 8-193487, May l ,  1979, 79-1 C.P.D. ?I 303. 

we see no merit in the other arguments raised by 
Magnavox to attempt to discredit the evaluation. Magnavox 
alleged that the Army's statement of deficiencies changed 
substantially, from the April 17 letter to the debriefing, 
and again during the protest. The record shows, however, 
that most of the "changes" in the deficiencies were more in 
the nature of explanations or elaborations and not changes 
in the substance of the deficiency. 

On the whole, we think that, considering the complexity 

Magnavox also alleged that there were inconsistencies 
between the Air Force evaluators' individual ratings and the 
Army ratings. In particular, Magnavox points to areas in 
which the Army found its proposal unacceptable, yet Air 
Force evaluators found it acceptable or susceptible of being 
made acceptable. We do not think that it is unusual for 
individual evaluators to have disparate views in technical 
evaluations, particularly on a procurement of this complex- 
ity. Also, as the A m y  pointed out, the evaluators were 
provided only portions of the proposals and were unable to 
examine the interrelationship between proposal sections that 
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had a b e a r i n g  o n  a c c e p t a b i l i t y .  I n  t h i s  r e g a r d ,  w e  n o t e  
t h a t  t h e  A i r  F o r c e  e v a l u a t o r s  found Magnavox t o  b e  unaccep t -  
ab l e  i n  areas  i n  which  t h e  Army u l t i m a t e l y  found no 
d e f i c i e n c y .  T h e  f a c t  t h a t  some e v a l u a t o r s  found t h a t  Magna- 
vox d i d  n o t  f u l l y  u n d e r s t a n d  a r e q u i r e m e n t ,  y e t  p roposed  a 
t e c h n i c a l  a p p r o a c h  t h a t  was s u s c e p t i b l e  o f  b e i n g  made 
a c c e p t a b l e ,  does n o t  seem to  u s  to  be  a major i n c o n s i s t -  
ency .  A r a t i n g  of s u s c e p t i b l e  means t h a t  t h e  f a c t o r  was 
d e f i c i e n t  i n  some way. An e v a l u a t o r  c o u l d  r e a s o n a b l y  t h i n k  
t h a t  a lack o f  c lear  u n d e r s t a n d i n g  of t h e  r e q u i r e m e n t  
r e s u l t e d  i n  t h e  d e f i c i e n c y .  

We deny t h e  p r o t e s t .  

1% 2. A k 
H a r r y  R. Van C l e v e  
G e n e r a l  C o u n s e l  

. 




